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US. Department of Homeland Secrrriw 
601 SO& 12th surer 
ArUngm, Vh 22WZ 

I ' C  - - 

@ gzP$tation 
Administration 

Honorable Carolyn. B. Maloney 
United States House of Represmratives 
233 1 Raybum House Office B~lilding 
Washington, IIC 20515-3214 

Dear Represestative Maloney 

This rzsponds to your letter to the G e n d  Counsel of the Department of Homeland Security 
(Departmm~) and the Chief Counsel ofthe Traqspurtation Security Administration USA) of October 
20,2006, on behalf of Robed MacLem, who is a former F d d  Air Marshal, 

Mr. MacLean has filed a complaint against the Department with the M d t s  System 
Protections Iihard (MSPB), as well as a petition in the U.S. Court of Appeals for the Ninth Circuit, 
both of which relate to the subject matter of your concm. In the ht, MacLean v. Dep 't of 
Homeland Sscuriv, No. SF-0752-06-061 1-1-1 (M.S-P.B.), Mr. MacLem challenges the 
Departmenl's decision to tmmhate his employment as a Federal Air Marshal, due to his release o f  
Sensitive S c d y  Momtion (SSI). ITI the second, Madean v. Dep 't of Hornsland Seceu-iry, No, 
06-75 t 12 (9' m.), Mr. MacLean challenges TSA's final deknnination that the information he 
released, for which his employment was terminated, constituted SSI. Under 49 U,S.C. 461 10, the 
U.S. Court uf Appeals has exclusive jurisdiction to hear the latter chauenge. 

The Department takes Mr. M~cLean's clairns v a y  seriously and has been proceeding in the 
MSPB forum accordingly. Bowever, the Whistleblower Protection Act does not pratect m 
empIayee's disclosure af information whws as hem, doing so would violate his duty to protect the 
information under federd statute and regukion. 49 U.S.C. 114(s) and 49 C,F,R. Part 1520, 
Current inkmation regarding the dcplopent and movmenls of the Federal Air Marshals could be 
of use to thnse who seek to do harm to the Nation's transportation system, and the public disclosure 
of such information creates a threat to transportation secwity. 

On October 5,2006, the MSPB p t c d  Mr. Mackan's request that his complaint be 
voluntarily dismissed without prejudice to refiling after the Ninth Circuit rules an Mr. Machan's 
petition for review of TSA's SSI determination. Mr. Madean filed the latter petition on October 
30,2006, and the Department will respond in a timely manner- Acwrding to the briefing schedule 
estabUshed by the Ninth Ctcuif Mr. MacLean's opening memorandum is due on January 16,2007, 
and the kpartnrent's response is due on February 17,2007, As these cases are in litigation, it 
would beinappropriate for the Deparhnenf to wmmeut further at this time, 
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Please do not hesitate to contact fhjs office if you need fiIrthe~ assistance with tliis, or any 

orher, matter. 

Francine J. Kerner 
Chief Counsel 


