














Amici urge the Board to exercise its authority to vacate the arbitrary cancellation
of free speech rights that MacLean 2009 creates. As with Crumpler v. Department of
Defense, 2009 MSPB 224, extraordinary leadership is necessary to restore basic rules that
are a prerequisite for enforceable merit system rights, in this case whistleblower
protection. Virtually every agency has statutory authority to issue secrecy regulations.
Until MacLean 2009 is vacated, that also means that every agency has authority to fire
whistleblowers under its own internal rules, without regard to the Whistleblower
Protection Act.

[I. LAWFUL DISCLOSURES THAT EXPOSE OR STOP GOVERNMENT
ABUSES OF AUTHORITY PROMOTE THE EFFICIENCY OF THE SERVICE

With Mr. MacLean’s WPA protection removed by MacLean 2009, the
Administrative Judge (“AJ”) sustained Mr. MacLean’s termination on grounds that it
upheld the efficiency of the service. The AJ made this judgment despite concluding:

1) that he had “no reason to doubt the Appellant’s assertion that he took these actions to
benefit the nation and increase the efficiency of the service...”(ID, at 28), 2) that he had
no reason to doubt that Appellant’s disclosure “improved FAM presence....”(ID, at 26),
and 3) that “the Agency appears to agree with Appellant’s assertion that his disclosure
did not harm the Las Vegas RON flights at issue....” (Id.)

Nonetheless, the AJ ruled that the efficiency of the service was undermined
because, “[wlhile the Appellant’s actions may have indeed strengthened the FAM
presence.. ., the Agency was compelled to shift resources, explaining ‘in light of that

disclosure that Mr. MacLean made, now they would now have to do excessive work to
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either correct that or make some decisions.”” (ID at 27). The policy implications of the
priorities contained in that ruling are clear. The ruling stands for the principle that the
efficiency of the service is undermined when an individual’s actions force an agency to
correct its mistakes, even when those mistakes were undermining the government’s
public safety mission.

Those priorities place an agency’s interests over the public interest. They are
incompatible with the Board’s own mission. It is unacceptable to place merit system
principles in an adversary relationship with the efficiency of the service. The Board’s role
is to promote the efficiency of the service by enforcing merit system principles.

A. The Code of Ethics for Government Service is the First Principle for the
Efficiency of the Service

Merit system principles are the framework to guide implementation of the Code
of Ethics for Government Service, 5 CFR Part 2635. This Code of Ethics is required by
law to be displayed in every government office. PL 96-303, 94 Stat. 855 (July 3, 1980);
H.R. Con. Res. 175, 72 Stat. B12 (1958). As seventeen senators explained in a Dear
Colleague letter before congressional passage of the Civil Service Reform Act of 1978,
the whistleblower provisions were included “to vindicate the Code of Ethics for
Government Service.... Under our amendment, an employee can fulfill those obligations
without putting his or her job on the line.” (Reprinted in 124 Cong. Rec. $14302-03
[daily ed. Aug 24, 1978).

In relevant part, the Code requires every federal employee to —

“I. Put loyalty to the highest moral principles and to country above loyalty to
persons, party, or Government Department. ..

19



“X. Uphold these principles, ever conscious that public office is a public trust."

Unfortunately, in the present proceeding the Board has not recognized the
relevance of the Code of Ethics. The loyalty priorities of the Code of Ethics stand in
opposition to the decision on appeal--that the extra work and embarrassment of correcting
a mistake, which risked a national tragedy, are more important than preventing that
tragedy.

Sadly, the Code of Ethics has not had a significant impact beyond its appearance
on agency walls. The lesson from the decisions to date in this proceeding will make it
worse-- an employee will only be able to fulfill obligations under the Code of Ethics by
putting his or her job on the line. This appeal is an opportunity for the Board to re-
establish the Code’s relevance as the decisive factor in determining the efficiency of the

service when balancing conflicting interests in merit system appeals.

B. The Administrative Judge’s priorities for efficiency of the service are
incompatible with the merit system principles of the Whistleblower Protection Act.

When Mr. MacLean made public disclosures protesting plans to cancel Air
Marshal coverage, the law for 25 years had been that Whistleblower Protection Act rights
superseded conflicting agency restrictions. He was entitled to be guided by the principles
behind that core merit system law. Despite MacLean 2009 ’s unjustifiable revision of the
boundaries for protected speech, the corresponding merit system principles still apply to
evaluate whether terminating him for those disclosures was necessary for the efficiency

of the service.
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By that standard, a review of the WPA’s objectives again confirms that the
priorities between government and public interests in the Initial Decision are backwards.
Congressional intent has been clear from the start. As the Senate Committee Report, S.

Rep. No. 969, 95t Cong., 2d Sess. at &, reprinted in 1978 USCCAN 2725, 2733,
emphasized,

Protecting employees who disclose government illegality,

waste, and corruption is a major step toward a more

effective civil service. In the vast federal bureaucracy, it is not difficult
to conceal wrongdoing provided that no one summons the courage to
disclose the truth.

Senator Charles Grassley (R.-IA.), an original sponsor of the Whistleblower
Protection Act, applied that purpose directly to congressional oversight:

As a Senator, | have conducted extensive oversight into virtually all aspects of the
Federal bureaucracy. Despite the differences in cases from agency to agency and
from department to department, one constant remains: the need for information
and the need for insight from whistleblowers. This information is vital to
effective congressional oversight, the constitutional responsibility of Congress, in
addition to legislating.

Documents alone are insufficient when it comes to understanding a dysfunctional
bureaucracy. Only whistleblowers can explain why something is wrong and
provide the best evidence to prove it. Moreover, only whistleblowers can help us

truly understand problems with the culture of Government agencies, because
without changing the culture, business as usual is the rule.

153 Cong. Rec. S6034 (daily ed., May 14, 2007).

To defend this policy against hostile activism by administrative and judicial
institutions that should, instead, be responsible for enforcing the Whistleblower

Protection Act, Congress has worked since 1999 to restore its original mandate. The
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2007 Senate Committee Report on S. 274 applied the effort to national security

whistleblowers such as Mr. MacLean.
The Federal Employee Protection of Disclosures Act is designed to strengthen the
rights and protections of federal whistleblowers and to help root out waste, fraud,
and abuse. Although the events of September 11, 2001, have brought renewed
attention to those who disclose information regarding security lapses at our
nation's airports, borders, law enforcement agencies, and nuclear facilities, the
right of federal employees to be free from workplace retaliation has been
diminished as a result of a series of decisions of the Federal Circuit Court of

Appeals that have narrowly defined who qualifies as a whistleblower under the
WPA and what statements are considered protected disclosures.

S. Rep. No. 110-32 (110" Cong., 2d. Sess.) at 2.

The rulings of the prior Board in this proceeding go far beyond “diminishing”
WPA rights. They would make them discretionary for any agency whenever Congress
requires general secrecy regulations to achieve its mission. There is no basis in
legislative intent or public policy for a doctrine that an agency’s mission can lawfully
include negating the Whistleblower Protection Act. Nor is there any common ground
between that approach and the efficiency of the service, as envisioned by Congress.
Congress carefully drafted the WPA, with stated modifications and limitations to protect
legitimate exercises of government secrecy. It is Congress’ role to draw those boundaries
for responsible disclosure, both for assessing the efficiency of the service and the scope

of WPA coverage.

22



CONCLUSION
The decision in MacLean 2009 is deeply flawed. If left undisturbed, it will
remove important cornerstones of the merit system: 1) the WPA’s supremacy over
agency secrecy regulations, and 2) the Code of Ethics and corresponding merit system
principles as relevant critena for the efficiency of the service. Amici urge the Board to
correct these destructive doctrines without further delay, rather than make the merit

system wait years for corrective legislative action.
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