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C i q ‘ l MacLean, Robert <rjmaclean@gmail.com>

ATTENTION: Office of Legal Policy & Office of the Deputy
Attorney General

MacLean, Robert <rjmaclean@gmail.com> Tue, Aug 4, 2009 at 9:48 AM
To: Matrina.Matthews@usdoj.gov

TO: Office of Legal Policy & Office of the Deputy Attorney General

This morning's ABC News Brian Ross investigative team article about me and seven other whistleblowers
titled, "Will Obama Keep His Promise to Federal Whistleblowers™

http://abcnews.go.com/Blotter/story?id=8241580&page=1

I would like to respectfully request a retroactive case review of my ongoing potential non-frivolous
whistleblower retaliation claim in the Merit Systems Protection Board (MSPB).

Yesterday the Transportation Security Administration / Office of Chief Counsel informed me that it intends to
continue litigating against me and would not inform us of whether or not my case was under review by the
Department of Justice / Office of Legal Policy.

My request is in regards to Office of Legal Policy Deputy Assistant Attorney General De June 11, 2009
testimony before the Senate Committee Homeland Security & Governmental Affairs’ Subcommittee on
Oversight of Government Management, the Federal Workforce and the District of Columbia in which
you informed U.S. Senator Roland Burris of lllinois that the new administration would consider “retroactive
case reviews" of past potential non-frivolous whistleblower cases; Senator Burris was alluding to the
upcoming testimony of Danielle Brian, Executive Director of the Project On Government Oversight (POGO),
specifically about the three whistleblower cases she referred to -- one of them was mine. In his written
testimony, Tom Devine with the Government Accountability Project (GAP) also cited my case before the this
subcommittee.

Here is your verbatim exchange with the subcommittee (case sensitive): http:/bit.ly/1yRbAb

Current TSA / Federal Air Marshal Service (FAMS) Director Robert Bray recently told the Washington Post in
a July 24, 2009 article titled, "Labor-Management Talks a First for TSA," that my removal “is very unfair" and
| am "twisting in the wind." Director Bray has been a senior executive with the FAMS since May 5, 2003.
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To see the Washington Post article: http://bit.ly/sdRsh

Director Bray made these comments immediately after his July 23, 2009 testimony to the House Committee
on Homeland Security. Director Bray admitted to Congressman Bill Pascrell that Federal Air Marshals were
forced to go to the media with whistleblower disclosures because they were ignored by their agency. Here is
a short video of that exchange between Director Bray and Rep. Pascrell: http://bit.ly/218Cv

Western Regional MSPB Administrative Judge Franklin M. Kang has denied our "motion for reconsideration"
of the full MSPB's June 22, 2009 decision that stripped me of any Whistleblower Protection Act (WPA)
rights. | cannot argue the WPA as a defense because this decision ruled that retroactively applied
UNCLASSIFIED information executive agency regulation markings cannot be reviewed and a violation of this
Transportation Security Administration's (TSA) executive agency regulation cancels out the WPA. The
retroactive UNCLASSIFIED information marking the TSA applied to my July 29, 2003 potential non-frivolous
whistleblower disclosure was called "Sensitive Security Information (SSI)."

When the full MSPB issued its June 22, 2009 decision, it inadvertently marked it as SSI. The full MSPB's
"computer glitch" -- as it told the Center for Public Integrity [ http://bit.ly/10jarL ] -- underscores the
inconsistency of the last administration's handling of information considered sensitive but unclassified. The
TSA said | was supposed to know that my original disclosure was SSI, but apparently the full MSPB itself is
confused about when and how to apply the marking. We should all be concerned that pseudo-classification
labels like SSI have been abused to cover up embarrassing information and to retaliate against national
security whistleblowers.

Here are photos of the envelope, the green-colored TSA SSI cover sheet, and the SSI marked decision due to
the full MSPB's "computer glitch": http:/bit.ly/[EXmJ

Most of my case documents are available on POGO's website: http://bit.ly/YqaGs

| was removed from my position as a Federal Air Marshal from the Department of Homeland Security /
Transportation Security Administration on April 11, 2006, and to this date, | have not yet had my regional
MSPB hearing. Given the MSPB's June 22, 2009 decision stripping me of any WPA protections, proceeding
to hearing may be futile spectacle and will only wake old tensions that go back to the controversial TSA
Federal Air Marshal Service senior executive leadership from 2002 to 2006 that abruptly retired after House
Committee on the Judiciary and Immigration & Customs Enforcement / Office of Professional
Responsibility (ICE/OPR) investigations into their mismanagement and abuse of authority. | firmly believe it
would be in our county and justice's best interest to consider a retroactive case review of my removal.

Deputy Assistant Attorney General Mark D. Agrast in the Department of Justice's Office of Legislative Affairs
is familiar with my case. Mr. Agrast cited my case in congressional testimony while at the Center for
American Progress:
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"[Flederal air marshal [ Robert MacLean ] blew the whistle when TSA attempted to reduce security on
"high risk" flights, and the agency retaliated by retroactively designating the material he had disclosed
as Sensitive Security Information." http://bit.ly/1a7VDX

In his February 5, 2009 confirmation testimony before the Senate Committee on the Judiciary, Deputy
Attorney General David W. Ogden prided himself as a "big believer in whistleblowers" and that he would
rather whistleblowers make disclosures to avoid FUTURE problems instead of "people blowing the whistle
on the past" -- this is exactly what | did by alerting Congress of TSA's plan six days before it would go
operational on August 3, 2003. In the same hearing, Senator Ron Wyden asked Mr. Ogden about "flagrant
abuses of the classification system" for "political security than national security," Mr. Ogden responded
that he will "absolutely will commit to take a fresh look at this issue if [he is] confirmed." To view a
one-page excerpt of Mr. Ogden's testimony regarding these issues, just go to: http://bit.ly/oaKzU

On May 27, 2009, President Barack Obama ordered the Department of Justice (DOJ) and the Department of
Homeland Security (DHS) to conduct a review of problems regarding sensitive but unclassified (SBU) and/or
"controlled unclassified information" (CUI) policies. Here is an .PDF link to the President's order (Federal
Register Vol. 74, No. 103): http://bit.ly/BS60s

Please feel free to contact me at anytime for additional information.

Thank you for your valuable time and effort.

Respectfully,

Robert MacLean

Robert MacLean v. Department of Homeland Security, MSPB Docket # SF-0752-06-0611-1-2
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